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HEADING OF JUDGMENT IN SESSION CASE 

IN THE COURT OF ADDITIONAL SESSION JUDGE BILASIPARA 

Present:- Smti S. Bhuyan, AJS 

        Additional Session Judge, Bilasipara 

Session Case No- 161 of 2014 

u/s 376  IPC 

STATE 

Versus 

Rahim Badsha 

   Accused person 

(Committed by Sri I. Ahmed , then Ld.  JMFC, Bilasipara in GR (CPR) case 

No- 47/12  u/s 376 I.P.C.) 

 

Advocate appeared:- 

For the state:-  Mr. T. Kr. Bhattacharya, Addl. P.P 

For the accused:-  Mr. Rabiul Islam, Advocate. 

Date of institution of the case    :- 15-02-12 

Date of commitment            :- 23-05-14 

Date of Framing charge          :- 11-11-14 

Date of prosecution evidence   :-  29-08-16, 17-11-16, 24-01-17, 
                                      07-02-18, 20-02-18 
           
 

Statement of accused recorded on :- 14-03-18 

Date of Argument                      :- 11-05-18 

Judgment delivered                 :- 25-05-18 
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JUDGMENT 

Prosecution Case 

1. Prosecution case as reveal from the ejahar Ext-1  in brief is that  on 05-02-12 

at about 09.30 pm  while prosecutrix  was boiling rice paddy  then accused 

Rahim Badsha resident of village of prosecutrix  taking advantage of absence 

of other family members came from back side and hold her. Thereafter 

accused dragged prosecutrix to the cow shed of one Haran Ali which is 

situated near her house and undress the prosecutrix. Prosecutrix restrained 

accused Rahim and accused left his lungi, jacket and sandal at the place of 

occurrence. Thereafter incident was informed to the family members of the 

prosecutrix and one bichar was held at village but in the said bichar 

prosecutrix did not get any justice and hence prosecutrix lodged the ejahar 

before O/C Chapar PS.   

      

 

Investigation 

2. Officer-in-charge of Chapar police station on receiving the ejahar from 

prosecutrix registered a police case vide Chapar police case No.  47/12 under 

section 376 I.P.C. and ASI Nurul Islam was entrusted to conduct the 

investigation of the case and after completion of investigation IO submitted 

charge sheet against the accused person named herein above u/s 376 I.P.C.    

Committal 

3. On receipt of the charge sheet, then Ld. JMFC, Bilasipara, took cognizance 

and after furnishing necessary copies to accused person committed the case 

before the Learned. Sessions Judge, Dhubri for trial and Learned Session 

Judge, Dhubri made over the case to this court for trial. 

Charge 

4. My then Ld. Predecessor after hearing learned counsel for both sides and 

perusal of material on record framed  charge u/s 376 IPC against the 

accused person Rahim Badsha and when charges are read over and 

explained to the accused person, he pleaded not guilty and claimed to be 

tried.  
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Trial 

 

5. In order to prove the prosecution charges against the present accused 

person, prosecution adduce evidence of all together 7 number of witnesses 

and exhibited 7 numbers of documents. PW-1 Prosecutrix, PW-2 Mosst. 

Chanbanu Bibi, PW-3 Asman Ali, PW-4 Hafizur Rahman Mondal , PW-5 Sultan 

Ali, PW-6 Inspector Govinda Deka, PW-7 Dr. Muskura Ahmed.Ext-1 ejahar, 

Ext-2 statement of victim recorded u/s 164 Cr.P.C, Ext-3- Seizure list, Ext-4 

Sketch map, Ext-5 Charge sheet, Ext-6 Medical report, Ext-7 report of 

radiologist. After closure of the prosecution evidence, statement of the 

accused person recorded u/s 313 Cr.P.C. Accused plea is total denial, 

however declined to adduced evidence in support of the plea of denial.  

 

6.                           POINTS FOR DETERMINATION:- 

 

i) Whether accused on 05-02-12 at about 09.30 PM at village 

Charuabakra under Chapar PS committed rape on the prosecutrix 

?  

 

ARGUMENT 

 

7. It has been argued by Ld. Addl. PP that prosecution evidence is strong 

enough to hold guilty of accused of prosecution charge and evidence of 

victim is consistent with her earlier statement made u/s 164 & 161 Cr.P.C  

and her evidence has been corroborated by her mother and father and 

defence could not falsified her statement. He contended that absence of sign 

of rape in medical examination is due to delayed examination and defence 

could not brought on record a single ingredients as to why victim will made 

false allegation against the accused and her consistent statement in all the 

stages only drawn presumption that accused is guilty of commission of rape 

on victim and there is no space left for accused innocence.  

8. Refuting the same ld. defence counsel submits victim in her evidence and 

statement made before Magistrate and police did not disclosed at what 

position accused committed rape  on her whether in standing position or in 

lying position accused committed rape on her not specifically stated so 

ingredients of rape not attracted. He further contended victim not stated 
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sustaining of injury on her body. She even not stated what force she used to 

free herself from the grip of accused and therefore in absence of injury mark, 

detailed statement of how to free victim made victim‟s evidence unbelievable. 

Learned counsel submits in the ejahar informant not stated presence of other 

but in her evidence she stated presence of mother, father at home thus 

shown her evidence is contradictory. It is also argued by defence counsel 

that incident was took place in Haran‟s cowshed but Haran and his family 

member not come to place of occurrence and IO did not examine Haran and 

victim wanted to marry accused but as accused is a divorce he refused to 

marry her so false case was filed by the victim. 

 

DISCUSSION, DECISION & REASON THERE OF:- 

 

9. Prosecution charge is that accused committed rape on prosecutrix which is 

punishable u/s 376 IPC. Defence plea is that prosecutrix wanted to marry 

accused and as accused Rahim Badsha refused to marry prosecutrix she filed 

this false case against him. This is a case of sexual assault on prosecutrix. 

Therefore her evidence has great role. At the same time charge u/s 376 IPC 

is a major charge and falls under heinous crime. Therefore prosecution must 

prove the charge against the accused beyond all reasonable doubt and there 

should not be any laps, loop holes in the statement of prosecutrix and her 

statement must stand on high altitude so as to nullified all the pros and cons 

coming on way to her evidence and must face the blow of defence to stand 

at high footing and there should not left any inference to drawn against her 

piece of evidence and her evidence must be un assailable , intact, should not 

drown any doubt to disbelieve her statement. 

10. PW-1 prosecutrix of the case stated accused wanted to marry her and 

subsequently he proposed her to go with him to Guwahati but she did not 

agreed. She stated on the date of incident while she was working in her 

house at around 9 pm, accused dragged her to the cowshed of Haran Ali 

situated back side of her house and tied her mouth with „gamucha‟ and 

committed rape on her. She stated at that time hearing her cries her mother 

and brother came out and they seen accused Rohim fleeing away from place 

of occurrence leaving his lungi, sandal and jacket. Her father called bichar 

but accused did not come so she lodged ejahar. In cross she stated prior to 

the incident she married one person but divorced mutually and after the 

incident she married Ali Hussain of Choruabakhra and they are living 
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separately. She stated ejahar was written by a police at police station as per 

her instruction and 7/8 persons live in the house of Haran Ali. She stated she 

was supposed to marry Rahim Badsha but parents of both did not agreed 

with the proposal of marriage. 

11. PW-2 Mosst. Chanbanu Bibi is the mother of prosecutrix and her evidence is 

that she was busy with cooking and at the relevant point of time she entered 

into her kitchen to serve food to her son, suddenly she heard hue and cry of 

her daughter and she went to the place of occurrence, soon her arrival 

accused Rahim run away from place of occurrence  and her daughter told her 

that accused committed rape on her. Thereafter she called father of the 

accused and informed him about the incident, also called village meeting but 

accused did not appear in the meeting. In cross she stated there was no 

electricity connection at her house and she saw accused from a distance of 5 

cubits. She stated prior to the incident her daughter married another person 

and after divorce started living with her and her daughter wanted to marry 

accused Rahim but he refused to marry her . She denied defence suggestion 

that this is false case against the accused.  

12. PW-3 Asman Ali is the father of the prosecutrix and his evidence is that at 

the time of incident he was sleeping in his room and suddenly he heard hue 

and cry of his daughter. He, immediately rushed to the place of occurrence  

but when he reached place of occurrence  he did not seen the incident and 

his daughter show him sandal and some cloth of accused and he informed 

father of accused. In cross he stated he did not seen accused and does not 

know where form his daughter brought sandal and the cloth.  

13. PW-4 Hafizur Rahman Mandal deposed he did not seen occurrence and at 

that time he was sleeping at his house and suddenly he heard hue and cry 

and he went to place of occurrence  and on being asked, prosecutrix told him 

that accused Rahim Badsha entered into her house. In cross he stated he 

does not know as to why accused entered into the house of prosecutrix and 

when he reached place of occurrence he seen 4/5 persons in their house.  

14. PW-5 Sultan Ali stated he did not seen incident and he was not present at his 

house and while returning home from market he saw gathering of people in 

the house of Haran Ali and heard incident from gathering, one meeting was 

held and he was present. In cross he stated about 20/25 persons present at 

the place of occurrence. 

15.  PW-6 Inspector Govinda Deka is IO of the case. He stated while he was 

posted at Salkocha out post as in charge he received one ejahar from 
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prosecutrix. Accordingly said ejahar was sent to O/C Chapar for registration 

of the case. After registering the case, O/C Chapar PS entrusted ASI Nurul 

Islam to conduct the investigation of the case. He deposed IO ASI Nurul 

Islam visited place of occurrence, drawn sketch map, recorded statement of 

the informant/victim and witnesses, medical examined victim, produced 

victim before the magistrate to record her statement u/s 164 Cr.P.C, seized 

one black jacket, one green colour bobi jangia, one male hawai chappal as 

produced by victim by preparing seizure list. He deposed on transfer of ASI 

Nurul Islam he was entrusted with the investigation of the case and after 

taking charge of the investigation he arrested accused and after completion 

of the investigation he had submitted charge sheet against accused Rahim 

Badsha u/s 376 vide Ext 5. In cross he stated in the ejahar word rape and 

balatkar not mentioned and as per ejahar incident was took place on 05-02-

12 and ejahar was lodged on 15-02-12. He stated in the ejahar it is 

mentioned that there was village chalisa held but as no justice get, ejahar 

was lodged. He stated none of the witnesses stated about holding of village 

chalisa before him. He stated he did not examined neighbouring people Afsar 

Ali and Ennash Ali He further stated he also did not examined Haran Ali and 

his family members and victim in her 161 Cr.P.C statement stated that she 

and accused was in love for 6 months prior to the incident. 

16. Evidence of PW-7 Dr. Muskura Ahmed is that she had medically examined 

prosecutrix and on examination found radiological age of the prosecutrix 

about 18 years and at the time of examination no any evidence of rape 

found.        

17. IO of the case stated prosecutrix not mentioned word rape and balatkar in 

her ejahar. In ext-1 ejahar prosecutrix stated accused taking advantage of 

the absence of other member of the house dragged her gagging her mouth 

from their courtyard to the cowshed of Haran while she was boiling paddy 

and runied her Ijjat. She fight with accused and accused run away leaving his 

jacket, lungi and sandal. In her evidence prosecutrix sated her parents, 

brother present at home at the time of incident. In the ejahar prosecutrix 

mentioned she was boiling paddy on the courtyard of their house and 

accused dragged her entering from back of her gagging her mouth. Before 

court on oath she stated accused dragged her from her house and she was 

working in her house and took her to the Haran‟s cowshed. Thereafter 

accused tied her mouth with gamucha and committed rape on her. In her 

164 Cr.P.C statement prosecutrix stated accused took her in the house of 
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Haran and forcefully committed sexual intercourse with her. Later other seen 

and accused run away. In her 164 Cr.P.C statement she did not state that 

her parents present at home and they came to place of occurrence. She did 

not mentioned in her 164 Cr.P.C statement where from she was lifted i.e. 

whether from her house or from courtyard. She stated different place of 

occurrence in her 164 Cr.P.C statement and in her statement before court. 

One is the cowshed of Haran another is Haran's house. House of Haran and 

cowshed stands on different side of the road. 

18. Ext-4 is the map of the place of occurrence and house of Haran shown in 

Ext-4 on the other side of village road and his cow shed present on the other 

side of the village road. In between the cowshed and house of Ashman (the 

father of prosecutrix, where prosecutrix resided at the time of incident) there 

present one bamboo fencing and house of Ennash Ali , house of one Afsar Ali 

is present on the opposite of place of occurrence  and this is the near house 

from place of occurrence . Kitchen of Ashman and residential house of 

Ennash Ali facing each other. Afsar and Ennash not examined by the IO nor 

produced by prosecution though house of Afsar Ali is nearer house and face 

to face from the place of occurrence  as per place of occurrence  map. In 

between cowshed and house of Asman there is fencing. Prosecutrix did not 

state how she was moved to cowshed of Haran when there is a bamboo 

fencing. If she was taken there by dragging then bamboo fencing must be 

broken. It is not shown that there is a gate in the compound of Asman and 

place of occurrence  cowshed of Haran. Prosecutrix did not stated that she 

was taken there crossing over the bamboo fencing and when bamboo 

fencing is present she must have sustained injury on her leg if accused taken 

her dragging. Because while dragging a person or thing it come into contact 

with ground or other object. Dragging her means, forcefully taken so when 

she was dragged forcefully towards the place of occurrence  crossing fencing 

there is every possibility of sustaining of scratch mark on her leg because 

drag means to pull something using force but medical report shown she does 

not have any mark of injury on her body.  

19. Prosecutrix stated accused committed rape on her after tiding her mouth 

with gamucha. She did not stated in her evidence that accused tied her 

mouth when she was taken to cowshed. Again she stated hearing her cries 

her mother and brother came. But she did not state that she managed to 

remove the gamucha and cries for help. Prosecutrix stated “when she was 

working in her house accused dragged her to the cowshed of Haran Ali , 
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situated back side of her house, thereafter accused tied her mouth with 

gamucha and committed rape on her.” Her this piece of evidence shown 

accused did not gagged her mouth when she was taken to cowshed of Haran 

Ali and when she was free, why she did not make hue and cry at that time is 

a big question. Prosecutrix stated when her mother and brother came 

hearing her cry accused left behind his lungi, sandal and jacket. She did not 

state accused taken away the gamucha. Accused was not seen naked by PW-

2, Son of PW-2 who was present with PW-2 was not examined by IO. There 

was no electricity in the house of PW-2, so how she identified accused at 

night must be disclosed but same is not explained. 

20. Prosecutrix in her statement u/s 164 Cr.P.C stated other people seen the 

incident and Rahim Badsha run away. She did not whisper in her 164 Cr.P.C 

statement that her parents ( mother, father ) and brother came to the place 

of occurrence  and her mother and brother seen accused Rahim Badsha. 

Prosecutrix in her 161 Cr.P.C statement stated accused dragged her to the 

cowshed of Haran and committed sexual intercourse with her and after 

committing sexual intercourse he wanted to go and at that time she shouted. 

Her statement u/s 161 Cr.P.C, shown she did not shouted/raised alarm when 

accused committed sexual intercourse with her. She made hue and cry when 

accused wanted to go. Prosecutrix earlier statement u/s 164 Cr.P.C is in-

consisted with her evidence before the court and statement in the ejahar on 

the point of presence of her parents at home and noticing accused Rahim by 

her mother and brother , making hue and cry at the time when accused 

committed sexual intercourse with her. Prosecutrix is totally silent in her 164 

Cr.P.C statement about making hue and cry.  

21. PW-3 who is the father of the prosecutrix stated in cross that he does not 

know where from his daughter ( prosecutrix) brought the sandal and clothes. 

PW-4 reached place of occurrence  and on being asked, prosecutrix told him 

that accused entered into her house. He did not state that prosecutrix 

disclosed before him that accused committed rape on her. PW-1, prosecutrix 

did not whisper in her any of the statement that she disclosed commission of 

sexual intercourse on her by accused Rahim Badsha at Haran‟s cowshed to 

her mother or other PWs. PW-5 did not disclose what incident he had heard 

in the meeting. Thus, his evidence not at all relevant. Prosecutrix stated she 

wanted to marry accused but accused refused to marry her. PW-2 her 

mother also stated the same fact. Defence plea is that prosecutrix lodged this 

case as accused refused to marry her. 
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22. In view of the aforesaid discussion and after scanning of the evidence of 

prosecutrix I am constrained to hold that statement of prosecutrix does not 

derive confidence and evidence of prosecutrix is in-consistent and is not 

sufficient to hold accused guilty and prosecution failed to establish the charge 

u/s 376 I.P.C. against the accused Rahim Badsha beyond all reasonable 

doubt and he is entitle benefit of doubt. Accordingly I hold accused Rahim 

Badsha not found guilty u/s 376 I.P.C. He is acquitted from the charge of 

section 376 I.P.C. and set at liberty.  

23. Bail bond of accused person will remain stands for next six (6) months u/s 

437(A) Cr.P.C. 

24. Send back the GR case record to the learned committal Court with a copy of 

the judgment.  

25. Given under hand and seal of this Court on this 25th day of May 2018 at 

Bilasipara.  

 

 

 

 

      (Smti S. Bhuyan) 

                 Addl. Session Judge, Bilasipara 

 

 

 

  Dictated and Corrected by me, 

 

          (Smti S. Bhuyan) 

 Addl. Session Judge, Bilasipara 

Typed by, 

Swmkhwr Brahma, Stenographer Gr. III. 
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APPENDIX 

 

PROSECUTION WITNESS:- 

 PW-1 Prosecutrix,  

PW-2 Mosst. Chanbanu Bibi,  

PW-3 Asman Ali,  

PW-4 Hafizur Rahman Mondal ,  

PW-5 Sultan Ali,  

PW-6 Inspector Govinda Deka (I/O),  

PW-7 Dr. Muskura Ahmed ( M.O.) 

 

PROSECUTION EXHIBIT:- 

Ext-1 ejahar,  

Ext-2 Statement of victim recorded u/s 164 Cr.P.C,  

Ext-3- Seizure list,  

Ext-4 Sketch map,  

Ext-5 Charge sheet,  

Ext-6 Medical report,  

Ext-7 report of radiologist 

 

 

DEFENCE WITNESS :- NIL 

DEFENCE EXHIBITS :- NIL 

COURT WITNESS :- NIL 

COURT EXHIBITS :- NIL 

 

 

 

(Smti S. Bhuyan) 

Addl. Session Judge, Bilasipara 


